Theory And Practice Research on Marine Ecological Rehabilitative Justice---A Case Study of Marine Oil Spill Ecological Damage by 刘豆豆
学校编码：10384 密级
学号：33320131151692
硕 士 学 位 论 文
海洋生态修复性司法的理论与实践研究
——以海洋溢油生态损害为例
Theory And Practice Research on Marine Ecological
Rehabilitative Justice---ACase Study of Marine Oil Spill
Ecological Damage
刘豆豆
指导教师姓名：朱晓勤 教授
专 业 名 称：海 洋 事 务
论文提交日期：2015 年 4月
论文答辩时间：2015 年 5月
2015年4月
海
洋
生
态
修
复
性
司
法
的
理
论
与
实
践
研
究
|
|
以
海
洋
溢
油
生
态
损
害
为
例
刘
豆
豆
指
导
教
师
朱
晓
勤
教
授
厦
门
大
学
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦门大学学位论文原创性声明
本人呈交的学位论文是本人在导师指导下,独立完成的研究成
果。本人在论文写作中参考其他个人或集体已经发表的研究成果，均
在文中以适当方式明确标明，并符合法律规范和《厦门大学研究生学
术活动规范（试行）》。
另外，该学位论文为（ ）课题（组）
的研究成果，获得（ ）课题（组）经费或实验室的
资助，在（ ）实验室完成。（请在以上括号内填写
课题或课题组负责人或实验室名称，未有此项声明内容的，可以不作
特别声明。）
声明人（签名）：
年 月 日
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦门大学学位论文著作权使用声明
本人同意厦门大学根据《中华人民共和国学位条例暂行实施办
法》等规定保留和使用此学位论文，并向主管部门或其指定机构送交
学位论文（包括纸质版和电子版），允许学位论文进入厦门大学图书
馆及其数据库被查阅、借阅。本人同意厦门大学将学位论文加入全国
博士、硕士学位论文共建单位数据库进行检索，将学位论文的标题和
摘要汇编出版，采用影印、缩印或者其它方式合理复制学位论文。
本学位论文属于：
（ ）1.经厦门大学保密委员会审查核定的保密学位论文，
于 年 月 日解密，解密后适用上述授权。
（ ）2.不保密，适用上述授权。
（请在以上相应括号内打“√”或填上相应内容。保密学位论文应
是已经厦门大学保密委员会审定过的学位论文，未经厦门大学保密委
员会审定的学位论文均为公开学位论文。此声明栏不填写的，默认为
公开学位论文，均适用上述授权。）
声明人（签名）：
年 月 日
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
目录
目录
摘要..............................................................................................................1
Abstract.......................................................................................................3
前言..............................................................................................................5
第 1章 概述................................................................................................8
1.1海洋溢油生态损害的概念解读.......................................................................8
1.1.1海洋溢油生态损害现状......................................................................... 8
1.1.2.生态损害................................................................................................. 9
1.1.3海洋溢油生态损害............................................................................... 10
1.2海洋溢油对海洋生态的影响......................................................................... 11
1.2.1油污来源............................................................................................... 11
1.2.2损害表现............................................................................................... 12
1.3海洋生态修复性司法的概念解读.................................................................14
1.3.1修复性司法........................................................................................... 14
1.3.2生态修复性司法................................................................................... 14
1.3.3海洋生态修复性司法........................................................................... 15
第 2章 我国海洋溢油生态损害赔偿诉讼及修复制度的法律问题....17
2.1法律依据......................................................................................................... 17
2.1.1我国加入的国际公约........................................................................... 17
2.1.2相关的国内立法状况........................................................................... 19
2.2赔偿范围......................................................................................................... 22
2.3主体资格......................................................................................................... 23
2.3.1行政机关............................................................................................... 23
2.3.2公益性环保组织................................................................................... 24
厦
门
大
学
博
硕
士
论
文
摘
要
库
目录
2.3.3公民、法人........................................................................................... 24
2.4责任方式......................................................................................................... 26
2.4.1排除危害............................................................................................... 26
2.4.2赔偿损失............................................................................................... 26
2.4.3恢复原状............................................................................................... 27
第 3章 国内海洋溢油生态损害案件处理.............................................28
3.1国内海洋溢油生态损害案件.........................................................................28
3.1.1“塔斯曼海”轮溢油事故........................................................................ 28
3.1.2蓬莱 19-3油田溢油污染事故..............................................................29
3.2 我国处理海洋溢油生态损害的不足............................................................30
3.2.1法律保护没有形成有效体系............................................................... 30
3.2.2生态索赔主体资格的局限性............................................................... 30
3.2.3独立损害评估机构缺失....................................................................... 31
3.2.4生态修复基金运行不畅....................................................................... 32
第 4章 国外海洋溢油生态损害赔偿诉讼及修复制度的法律适用....34
4.1立法模式......................................................................................................... 34
4.1.1典型立法模式简介............................................................................... 34
4.1.2经验借鉴............................................................................................... 36
4.2赔偿范围......................................................................................................... 36
4.2.1典型赔偿模式简介............................................................................... 36
4.2.2经验借鉴............................................................................................... 38
4.3其他方面......................................................................................................... 39
4.3.1公益团体提起索赔诉讼....................................................................... 39
4.3.2基金会发挥的积极作用....................................................................... 40
4.3.3法院对公约作适当解释....................................................................... 40
第 5章 完善我国海洋溢油生态损害赔偿诉讼及修复制度的建议....42
厦
门
大
学
博
硕
士
论
文
摘
要
库
目录
5.1建立完善海洋生态损害赔偿及修复的法律体系.........................................42
5.1.1重塑立法模式，加入国际公约........................................................... 42
5.1.2划定赔偿范围，提高赔偿标准........................................................... 43
5.1.3扩大索赔主体，厘清索赔权限........................................................... 45
5.1.4建立生态路径，创新责任方式........................................................... 47
5.2建立完善海洋生态损害赔偿及修复的制度体系.........................................50
5.2.1建立专业的评估鉴定机构................................................................... 50
5.2.2建立海洋溢油生态损害修复基金....................................................... 52
5.2.3建立海洋溢油生态损害责任保险制度............................................... 53
结 语..........................................................................................................55
参考文献....................................................................................................56
致谢............................................................................................................59
厦
门
大
学
博
硕
士
论
文
摘
要
库
目录
厦
门
大
学
博
硕
士
论
文
摘
要
库
Table of Contents
Table of Contents
Abstract(in Chinese).................................................................................. 1
Abstract(in English)...................................................................................3
Introduction................................................................................................5
Chapter1 Overview....................................................................................8
1.1 The Concept of Marine Oil Spill Ecological Damage......................................... 8
1.1.1 Currunt Situation of Marine Oil Spill Ecological Damage.......................... 8
1.1.2 Ecological Damage................................................................................................9
1.1.3 Currunt Situation of Marine Oil Spill Ecological Damage........................ 10
1.2 The Influence of Marine Oil Pollution on the Marine Ecology..................... 11
1.2.1 The Source of Marine Oil Pollution................................................................ 11
1.2.2 Damage Expressions........................................................................................... 12
1.3 The Concept of Marine Ecological Rehabilitative Justice.............................. 14
1.3.1 Rehabilitative Justice.......................................................................................... 14
1.3.2 Ecological Rehabilitative Justice..................................................................... 14
1.3.3 Marine Ecological Rehabilitative Justice....................................................... 15
Chapter2 Legal Application of MOSED Compensation's Lawsuit and
Rehabilitation System in China..............................................................17
2.1 Legislative Authority....................................................................................................17
2.1.1 China's Accession to The International Conventions....................................... 17
2.1.2 Relevant Laws and Regulations of China...................................................... 19
2.2 Scope Compensation.................................................................................................... 22
2.3Qualification of Claimant...........................................................................................23
2.3.1Administrations.................................................................................................... 23
2.3.2 Environmental Public Welfare Organisations............................................... 24
2.3.3 Citizens and Legal Person..................................................................................24
2.4 Liability............................................................................................................................ 26
厦
门
大
学
博
硕
士
论
文
摘
要
库
Table of Contents
2.4.1Getting Rid of Harming......................................................................................26
2.4.2 Compensating for Losses................................................................................... 26
2.4.3 Repristination........................................................................................................27
Chapter3 The Settlement of MOSED Cases of China......................... 28
3.1MOSED Cases of China..............................................................................................28
3.1.1 "Tasman Sea"Oil Spill Accident.......................................................................28
3.1.2 Penglai 19-3 Oil Field Damage Accident.......................................................29
3.2 The Shortcomings of Settling MOSED Cases of China................................... 30
3.2.1Without an Effective Legal Protection System............................................. 30
3.2.2 The Limitation of Claimant Qualification......................................................30
3.2.3Difficult Quantification of Marine Ecological Damage Evaluation........ 31
3.2.4Unfavorable Operation of Ecological Fund...................................................32
Chapter4 Legal Application of MOSED Compensation's Lawsuit and
Rehabilitation SyatemAbroad............................................................... 34
4.1 The Legislation Mode........................................................................................................34
4.1.1 Brief Introduction of The Typical Legislation Modes............................................ 34
4.1.2 Experience and Enlightenment......................................................................... 36
4.2 Scope Compensation.................................................................................................... 36
4.2.1 Brief Introduction of The Typical Compensation Modes.......................................36
4.2.2 Experience and Enlightenment......................................................................... 38
4.3 Other Aspectd.................................................................................................................... 39
4.3.1 Endowing Public Welfare Organisations the Right of Claim.................... 39
4.3.2 Positive Effection of Fund................................................................................. 40
4.3.3 The Proper Interpretion Made by Courts ............................................................... 40
Chapter5 Proposals to Completing the Application of MOSED
Compensation Lawsuits and Rehabilitation System............................42
5.1 Proposals to Completing the Legal System of Marine Ecological
Rehabilitation and Damage Compensation................................................................42
厦
门
大
学
博
硕
士
论
文
摘
要
库
Table of Contents
5.1.1 Reshaping the Legislative Model and Joinng the International
Convention......................................................................................................................42
5.1.2 Delimiting the Scope Compensation And Improving Standard of
Compensation.................................................................................................................43
5.1.3 Expanding Claimants and Clarifying the Claimants' Rights......................45
5.1.4 Establishing Ecological Path and Innovating Liabilities............................ 47
5.2 Proposals to Completing the Institutional System of Marine Ecological
Rehabilitation and Damage Compensation...................................................... 50
5.2.1 Specifying Professional Assessment Agency................................................ 50
5.2.2 Establishing MOSED Fund............................................................................... 52
5.2.3 Establishing MOSED Liability Insurance System....................................... 53
Conclusion.................................................................................................55
References................................................................................................. 56
Acknowledgement....................................................................................59
厦
门
大
学
博
硕
士
论
文
摘
要
库
Table of Contents
厦
门
大
学
博
硕
士
论
文
摘
要
库
摘要
1
摘要
随着经济的持续快速发展以及人类需求的不断膨胀，人类从自然界获取资
源、能源的领域已经从陆地延伸到了海洋，由此给海洋生态带来的损害也是不容
忽视的。新工业发展使石油成为国家战略安全的重要标志，远洋石油运输和海上
石油钻井平台蓬勃兴起，所造成的海洋石油污染更是触目惊心，这不仅给国家和
个人造成重大经济损失，而且还会给海洋生态环境和自然资源带来极大的危害。
我国关于海洋生态损害追偿和救济的法律性规定只有《海洋环境保护法》第 90
条第 2款。该款虽然规定海洋环境监管部门可以提起针对破坏海洋生态的索赔诉
讼，但对于索赔权限划分并不明确，且未就赔偿范围加以规定，也没有配套的索
赔实施细则。除此之外，对损害海洋生态的责任方式的承担也仅局限在赔偿损失
上，并没有进一步的修复性措施，这也不利于对海洋生态服务价值的持久性维护
和修复。
因此，本文着眼于海洋溢油生态损害(marine oil spill ecological damage,简称
MOSED)，在明确法律依据、主体资格、赔偿范围等重要概念的基础上，提出创
新性的责任方式，即海洋生态修复性司法模式，以期在保障受害方利益的同时，
将注意力集中在修复受损海洋生态的目标上，力求形成相对完备的海洋生态损害
的索赔及修复体系。本文除了前言共分为五章：
第一章简要介绍了海洋溢油生态损害以及海洋生态修复性司法的内涵，并寻
求两者的对接点；
第二章从我国现有法律制度的角度试图解读海洋生态修复性司法在溢油污
染诉讼中的运用，包括法律依据，主体资格、赔偿范围以及责任方式四个部分；
第三章将焦点集中于我国近年来经历的两起大型油污损害案例：“塔斯曼海”
轮溢油事故和渤海湾蓬莱油田溢油事故，并归纳出我国在处理这两起海洋生态损
害案件时的不足之处，主要体现为法律保障不健全，索赔主体过于狭隘，损害评
估难以确定，修复基金运行不畅等四个方面；
第四章简单分析生态修复性司法在国外油污损害赔偿案件中的运用，通过理
论及实践的研究总结出可供借鉴的经验，主要体现在立法模式的选择、赔偿范围
的确定、发挥基金会的重要作用以及赋予公益团体提起索赔诉讼的权利等方面；
第五章在综合考虑了我国现有的法律制度和关于油污损害赔偿的现实基础
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上，吸纳部分国外先进经验，提出针对我国的海洋溢油生态损害赔偿的可行性建
议。法律层面包括重塑立法模式、划定赔偿范围、扩大索赔主体、创新责任方式
四部分；制度层面包括建立专业评估机构、建立生态修复基金、建立责任保险制
度三部分。
关键词：海洋溢油生态损害；生态修复性司法；赔偿范围；责任方式
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Abstract
With the sustained development of economy and the continuous expansion of
human needs,where people obtain the resources and energy has extent from the land
into the sea,which can bring inevitable damage to the marine ecology. The oil
resource has become a critical sign of national strategic security because of the new
industrial revolution and the oil transportation and offshore drilling platforms spring
up exuberantly,all of this lead to a shocking view of marine petroleum pollution.It not
only brings huge economic losses to the nation and human beings, but also have
seriously damaged the ocean system and natural resources.The Paragraph2, Article 90
of China’s Marine Environmental Protection Law is the only legal provisions of
compensation and relief about marine ecological damage in China.Marine
Environmental Supervision and Management Organizations have the right to claim
for marine ecological damage on behalf of the State according to the Paragraph2,but
there are no provisions about the exact claimants, and it has no future provisions on
Scope of Compensation and the related enforcement institution.There are no further
rehabilitative measures as responsibilities about the marine ecologic damage expect
for compensation for losses,which is not conducive to the persistent maintenance and
rehabilitation of marine ecosystem service value.
Therefore,this paper focuses on the marine ecological damage caused by oil spill
pollution and comes up with the innovative responsibilities, namely the marine
ecological rehabilitative justice mode,which is based on a clear sense of legislative
authority and qualification of subjects and compensation scope with a purpose of
concentrating on the aim of rehabilitating damaged marine ecosystems and forming
the marine ecological damage claim and rehabilitation mode in a relatively complete
way.Besides the preface,this paper can be divided into five chapters:
Chapter one gives a brief introduction on the legal definition of marine ecological
damage and marine ecological rehabilitative justice, and seek the joint point of the
two parts;
Chapter two tries to focus on the legal application of marine ecological
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